ROYAL BOROUGH OF WINDSOR AND MAIDENHEAD

 Agency Worker Regulations 2010 Guidance
Covers:
· Local procedures

· Basic working and employment conditions

· Day 1 entitlements

· After 12 weeks

· Protection and liability
· Agency contract

· Information to employee representatives

1
 INTRODUCTION
1.1
The council has in place a contract for the provision of all agency staff (excluding teachers and school-based staff). Guidance is available on the intranet on the local procedures relating to the sourcing of agency staff. 

1.2
The Agency Worker Regulations 2010 provide for equality of treatment for agency workers in respect of basic working and employment conditions as if they had been employed by the council direct. This applies only once the agency worker has been on assignment for 12 weeks (other than for some limited rights that will apply from Day 1). 
2
BASIC WORKING AND EMPLOYMENT CONDITIONS
2.1 
Under the regulations the following are included:
· Working hours, breaks and rest periods.
· Pay including overtime, shift, and unsocial working enhancements.
· Annual leave.
· Paid time off for ante-natal care.
Working hours, breaks and rest periods
2.2
Agency workers have the right to the same arrangements as directly employed council staff.
Pay

2.3 
The council is required to pay the same hourly rate to agency workers where they are undertaking the same work as directly employed staff. This means an individual hourly rate within the pay scale for the role, depending upon the experience of the Agency Worker comparable to a directly employed member of staff. It will be possible to pay the minimum hourly rate of the pay scale if that is what we would have offered the individual if they had been directly employed. Any increases to the pay rates applied by the council would also apply, including increments. It may be possible to pay a lower rate for the agency worker than the council pay scale if it can be demonstrated that the individual is not undertaking the full range of activities required by the role. In some cases, at present the market dictates that we pay a higher hourly rate to the agency worker than to our directly employed staff. These Regulations will not mean that the pay rate will be adjusted down after 12 weeks continuous assignment.
2.4
Similarly the enhancements paid to council staff for overtime or shift working or other allowances for a particular role will also have to be applied. 
2.5
This entitlement also includes any ‘vouchers’ that have a monetary value. In the case of RBWM, this will include access to eye care vouchers for those agency workers in qualifying posts.

Annual leave

2.6 
Currently agency workers receive the statutory holiday entitlement of 28 days in total (20 days plus 8 bank holidays). After 12 weeks agency workers will be entitled to the council’s contractual holiday entitlement of 28 days plus 8 bank holidays. The hourly rate enhancement for statutory holiday entitlement is 12.07%, increasing to 16.02% to reflect the council’s holiday entitlement.
Ante natal care
2.7 
Pregnant agency workers are entitled to paid time off for ante-natal care, a risk assessment, and where possible adjustments to working arrangements for identified risks. In the event that adjustments cannot be made, the agency is responsible for finding a suitable alternative assignment.
3
 DAY 1 ENTITLEMENTS
3.1 
There are limited entitlements for all agency workers from day 1. 
The right to be informed of any vacancies
3.2
The council publishes its vacancies on the council’s web site. The council is required to ensure that agency workers are given access to all vacancies including those advertised only internally but excluding those ring-fenced for redeployment.
Access to collective facilities such as canteen, rest rooms, childcare facilities, parking, and transport
3.3
This means that the agency worker must be given access to these facilities on the same basis as those directly employed. In the case of parking, where the council provides a parking space or car park pass, this must be provided to the agency worker on the same basis as directly employed staff.
4. 
AFTER 12 WEEKS  
4.1
The remaining rights take effect once the agency worker has accrued 12 continuous weeks on assignment with the hirer (RBWM). Continuity will be broken if there is a break in assignment of more than 6 weeks or where the agency worker takes up an assignment that is substantially different in its duties. Therefore, moving an Environmental Health Officer from one team to another is unlikely to break the continuity, but moving an Administration Assistant to a CSC Advisor role would most likely break continuity. 
4.2
There are exceptions to the breaking of continuity. The accrual of continuity is paused where the agency worker is absent on sick leave (up to 28 weeks), taking annual leave, on jury service (up to 28 weeks), where there is a planned closure of workplace (e.g., Christmas and schools’ holidays) or where there is a strike or lock out. This means they will recommence accruing continuity towards the 12 weeks once they return following one or more of the above events. 
4.3
In the case of breaks as a result of pregnancy, (including pregnancy related sickness) childbirth or maternity and for up to 26 weeks after childbirth, or absences for maternity, adoption or paternity leave, the accrual towards the 12 weeks continues for the original duration of the assignment or expected duration.
5. 
PROTECTION AGAINST AVOIDANCE TACTICS
5.1
There are provisions in place to stop organisations manipulating assignments in order to avoid applying the regulations after 12 weeks continuity. In the event that an agency worker commences an assignment following two 11-week assignments separated by breaks of six weeks, this would potentially be considered as an attempt to avoid the continuity provision and therefore the agency workers rights.
5.2
Where an organisation can be shown to be deliberately restructuring assignments in order to avoid an agency worker acquiring their rights, Employment Tribunals (ET) can impose awards of up to £5,000.
6. 
MANAGING LONGER TERM ASSIGNMENTS
6.1
These regulations will mean that managers will need to actively manage their temporary assignments in order to get the most cost effective service for the council. 

7. 
LIABILITY
7.1
The issue of liability for failure to apply equal terms lies with the agency, who must be able to demonstrate that they have tried to establish with the hirer (RBWM) what terms need to be applied to qualifying agency workers. However, if they can demonstrate that RBWM has not provided to them the required information, then liability can transfer to RBWM.  Recourse is to an ET. Compensation will be based on loss suffered as a result of the breach, although there is a minimum award of two week’s pay.
8. 
APPLICATION
8.1
Managers/Schools will need to understand the impact of these Regulations on the use and costs of agency staff. See the following action points:
8.2
For all from Day 1:

· Ensure all new agency workers know how to access information on council vacancies. 

· Ensure agency workers are treated the same as directly employed staff with regard to hours, breaks and rest periods. 

· Ensure access to staffrooms, other on-site staff facilities and parking arrangements as per directly employed staff.

8.3
For those with more than 12 continuous weeks:
· Be aware that a higher rate of pay may be due to the agency worker. It is the responsibility of the agency to request this information from the hirer.
· Be aware that any overtime rates and shift allowances paid are due on the same basis as directly employed staff. It is the responsibility of the Agency to request this information from the hirer.
· The charge rate from the agency will reflect the additional RBWM holiday entitlement.
· For pregnant workers, undertake a risk assessment and consider any reasonable adjustments.

9. 
CONTRACT
9.1
Having one service provider for all the council’s Temporary Agency Workers means that monitoring the accrual of continuity is fairly straight forward. HR team will liaise with the Agency to assess and determine post 12 week rights for individual agency workers. 
9.2
Schools use E Teach and/or other agencies for supply teachers and other staff.  The accrual of continuity relates to the assignment with the same hirer. Therefore, it is possible for someone to be supplied in the same or a similar role via different agencies to the same hirer and their period of continuity accrual will be linked. It is unclear at present whether assignments at different schools will be regarded as separate hirers where RBWM is the employer.  This will remain unclear until tested at an Employment Tribunal.
10. 
INFORMATION TO EMPLOYEE REPRESENTATIVES 
10.1
Under the Regulations there will be a statutory duty for the employer to provide information about agency workers to employee representatives in the following circumstances:

· TUPE transfers.
· Redundancy.
· Collective bargaining processes.
10.2
The information required is: 

· The total number of agency workers engaged by the hirer.
· The parts of the organisation in which they work.
· The type of work they undertake.
10.3
For RBWM (excluding schools), this information is available from the HR. Schools keep information locally.
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