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Providing References

1. Guidance on providing References

An employer is under no legal obligation to provide a reference for employees except where: 

· There is an agreement to provide a reference either in the contract of employment (extremely rare) or as part of a settlement agreement (e.g., Settlement Agreement). In the latter case, care must be taken to ensure that the terms of the reference, as well as the circumstances requiring its release, are agreed.

· A refusal to provide a reference could be construed as a retaliatory measure against a former employee who has, for instance, complained of discrimination relating to sex or race or because there have been employment issues.

There may however be a contractual duty by practice.
Whilst the law imposes no obligation on an employer to give a reference, the practice of doing so is long standing and anticipated throughout the public and private sectors.  Generally, it is accepted that an employer is under a social or moral duty to do so. 

A claim can be made by an ex-employee that she/he has been victimised by the employer for being denied a reference on the basis that the result could be seen to have a detrimental effect on her/his career. 

2. Legal action that can be taken concerning a reference

Legal action can be taken on the following grounds:

Defamation 

If a reference contains a false or unsubstantiated statement that damages the reputation of the individual, action for damages may result. The risk is not great, since the employer can rely on the defamation defence of 'qualified privilege' based on having a duty (express, implied, moral, or otherwise) to the prospective employer and having acted bona fide and without malice. 

It would be difficult for the employee to prove that the employer acted maliciously. Legal aid is not available for defamation cases so very few cases are pursued. 

Deceit

The referee may have a legal liability to the prospective employer. If the referee gives a reference that falsely attributed qualities, or other 'material factors', which were known to be untrue, an action alleging 'deceit' could arise. The employer would have to show that the individual had been appointed on the basis of the reference, only to find that he/she was unsuitable in respect of a ‘material factor’ given in that reference. 

Employers can protect themselves to some extent, by adding the phrase 'without legal responsibility' to any references given. This makes it clear that new employers rely on the reference at their own risk. However, this will provide no defence against an action for libel and no certain defence against an action for negligence.
Negligence

Even when there is no defamation it is still possible to give a negligent reference if all the facts have not been checked and confirmed authentic.

Contractual Duty
Case Law dictates that there may be a contractual duty to provide a reference where:
The contract was of a class where it is ‘natural practice’ to require a reference from a previous employer and
Where the employee could not expect to enter that type of employment without a reference

3. 
What can be said in a written reference 

Golden Rules

There are some ‘Golden Rules’, which should always be observed when providing references.

· The Golden Rule never to be ignored is that the reference must be true and honest.  The writer must honestly believe that its contents are true.

· The Referee should never act maliciously when providing a reference.
· You should not provide a glowing reference where this is not justified. 

· A reference must be fair to the employee.

· If the referee is unsure about whether or not to include a particular comment about the employee, it should be left out altogether or advice sought from HR.
· Every effort should be made to stick to facts and to avoid expressing an opinion.  However, it is rare for people to form their beliefs entirely from facts.  Some recognition is given to this and the law demands no more than ‘the reference to be honest with a positive belief that the conclusions reached are true’.

· References must be accurate and produced with care.

4.
What should not be said in a reference


The Referee must take reasonable care not to include:

·   Anything that deliberately or negligently misleads the potential new employer.
·   Anything that makes the employee look better than he/she actually is.
·  Any inaccurate or false information.
·  Any information that could be construed as opinion only.
5.
Council or ‘personal’ reference?

The position here is that, provided the person giving the reference is authorised to do so and signs a reference using their job title then it is a Council Reference. 

A person providing the reference on behalf of the council will be covered by the council’s insurance in terms of any costs arising from legal action (providing, of course, that the criteria of providing a true, honest reference without malicious intent are met).

If a reference is not given in an official council capacity, council headed paper must not be used and such use may be regarded as a disciplinary offence.

6. 
Authority to give a Reference 


References on behalf of the council may only be given by the following officers:

· Directors and Assistant Directors  or by those managers directly reporting to them

· In schools by the Head or his/her nominated deputy

· If the request is solely for a factual reference this can be provided by  HR and will include information relating to dates of employment, grade, and salary, but will not include comments on performance, ability and/or character. 

References should only be given by managers authorised by the council. It is recommended, in contentious cases, that the Assistant Director  prior to signature, should check draft references.

Council references must always be provided on council headed paper.
A copy of the reference must be sent to HR for inclusion in the employee’s personal file.

A Member of the council shall not seek to support an applicant or candidate for any appointment within the auspices of the council. This does not however preclude a Member from providing a written testimonial of an individual’s ability, experience, or character for submission as part of the formal application process but does not replace the requirement for formal references.

7.     The use of a disclaimer

It is fairly common for organisations to include a disclaimer of liability towards a prospective employer for the accuracy of a reference.  However, such a disclaimer, no matter how well drafted, will afford little or no protection if an employer has knowingly misled a prospective employer, whether by inaccuracies or misleading omissions from the reference.

Only in an exceptional case will a disclaimer be used in an official council reference after consultation with HR.

8.      References over the telephone

Telephone contact with referees can be useful as a back up to a written reference, or in some cases to ensure a reference is available at a particular time. Any verbal reference given by the council must be confirmed in writing if it has been taken up prior to a written reference being sent.  

Whatever is written, however ambiguous or guarded, can be expanded upon by telephone with less fear of the consequences.  However, it is recommended for all but exceptional circumstances, that providing references over the telephone be avoided. Where this is not possible it is essential to check that these points have been followed: 

· Ensure that the person requesting the reference is authorised to do so. Always take a number and ring back to authenticate the origin of the caller.

· Take care to ensure that the information is fair, honest, and accurate. Do not engage in gossip, hearsay, opinion, or anything that could impinge on an employee's private life.

· Ensure that you are authorised to give references (see 1.6.1 above)
· Notes should be taken of anything said over the telephone and thereafter retained on the employee’s personal file.

ACAS Advisory Booklet No 6 ‘Recruitment and Selection’ points out that ‘a telephone discussion may be more helpful’ – not only is it possible to probe the applicant’s background in greater depth, but the referee is very likely to speak more freely and candidly on the telephone.

There are good reasons why some employers will seek telephone references.  Remarks made via the telephone seem to have a more relaxed feel to them as if they are given ‘off the cuff’.  Most referees feel more comfortable when offering their opinion about the individual concerned over the telephone rather than putting it into writing, where there is always the prospect of the reference being disclosed to others, or because it will come back to haunt them.  

However, it should be noted that, the receiver of the reference will almost certainly take fairly full notes of what is said and may even tape record it.  Subsequently, in the event of the reference being challenged that person may be obliged to disclose the information to the subject of the reference.

Care should be taken to ensure that the identity of the person requesting the reference can be confirmed.  In addition, care needs to be taken that the reference deals with facts and that information given is not gossip, hearsay or any information, which may impinge on an employee’s private life.  Bear in mind, that you must confirm the reference in writing.

9.        References Keeping Children Safe in Education 
The DoE guidance on Keeping Children Safe in Education (KCSIE) refers to the purpose of seeking references which is to allow employers to obtain factual information to support appointment decisions. Schools should obtain references before interview, where possible, this allows any concerns raised to be explored further with the referee and taken up with the candidate at interview. 

Schools therefore are required to refer to the KCSIE guidance as part of their safer recruitment processes and ensure any concerns are resolved satisfactorily before appointment is confirmed. 

When asked to provide references, schools should ensure the information confirms whether they are satisfied with the applicant’s suitability to work with children and provide the facts (not opinions) of any substantiated safeguarding concerns/allegations that meet the harm threshold. 

Further guidance on references within schools is detailed within the DoE Keeping children safe in education - GOV.UK (www.gov.uk) 
10.    ‘Neutral’ references

Conveying the truth about the subject of a reference without actually spelling it out may lead to more questions than the reference answers. 

Whilst the attraction of giving such a reference can be appreciated, (i.e. it is pretty safe), the usefulness of it is highly questionable. 

References should therefore accurately reflect the character and performance of the individual based on this guidance.

11.     Confidentiality

All reference information should be treated as confidential and kept within the personal file retained within HR.  It is important to keep a copy of any written references given or ‘notes’ of any telephone references, made or received. 

An employer could be subject to action for breach of confidence should such sensitive information fall unwittingly into the hands of any third party. 

The council allows staff to have access to their own personal files on request. The council will regard references given to or received from another employer as being ‘confidential’ unless specifically annotated to the contrary and meeting the requirements of subject access under the provisions of Data Protection legislation.  

12.     Equality Act 2010

In order to comply with the Equality Act 2010, the council will no longer, as part of a reference request, provide information on an employee’s absence history, unless the reference is being requested after the individual has been offered the position.

If this information is requested, the organisation should be informed that – ‘It is not the council’s policy to release this information, until after the individual has been offered the position’.
Obtaining References

13.     The reasons why references are obtained

References form a part of the checking assessment process for all new appointees.  

The purpose of a reference is to obtain information from a third party, providing a factual check on a candidate’s employment history, qualifications, experience and/or an assessment of the candidate’s suitability for the post in question.

The information sought will usually include length of employment, job title, brief details of responsibilities, reason for leaving etc.  References may also be used to check factual evidence of such factors such as time keeping, general performance and development and if any disciplinary action or investigations are pending/have occurred.

14.     What references should be taken up for candidates

HR will take up at least two references (one must be from the current or most recent employer and from a person authorised on behalf of their  organisation to supply a reference. for any candidate who is successful at interview. The second should be a reference ideally from the employer previous to the current one. (See HR if you wish to view the reference templates). The council’s insurance* cover requires that references from previous employers cover the three full years preceding the engagement of the employee and should confirm the employee is of trustworthy character. 
* This also applies to those maintained schools who buy RBWM Insurance cover

If there is a need to clarify or explore further the content of a reference, this remains the responsibility of the recruiting manager.  Notes should be kept and forwarded to HR.

When a decision has been taken to appoint a person the recruiting manager needs to advise HR of the successful candidate(s) who in turn will obtain references.  A start date is conditional until all references and all other pre employment checks have been established.
For internal candidates being interviewed for any post, the normal practice across all directorates will be for one written reference to be obtained from the current line manager.  If however the line manager is on the interview panel it is prudent that they have their own line manager countersign the reference.

As Schools undertake their own recruitment process; responsibility lies with them to ensure that all references are taken up for all school-based staff prior to the offer of employment.  For Head Teacher recruitment that is co-ordinated through HR, then HR will obtain references accordingly.

15.     References for casual, temporary, fixed term, contract staff and school leavers

As a rule, staff who are on casual contracts of employment, i.e., used on an ad hoc basis will be treated no differently from other staff in relation to references.

In accordance with their contract, the council’s preferred supplier will ensure that references are obtained for agency staff in accordance with the council’s policy. This requirement will also apply to second tier providers. If Managers have any concerns, they should clarify the situation with the supplier. Any breach of the contract terms by the Agency should be reported to the Contract Manager in Strategic HR.

For temporary and fixed term contract staff; references should be taken up as for permanent staff together with any other relevant pre-employment checks. 
School leavers or those young persons employed in part time/holiday work should be able to provide referees that are credible and useful. In the absence of any previous employment the employer’s reference can be replaced by a school reference. 

16.     Who the references should be provided by 

Candidates are asked to name their referees when they complete a job application form.  The first reference must be from the current or most recent employer.  Ideally the second should be from the employer before the last or most recent, in preference to a character reference/personal reference. 

Referees must not be members of the applicant’s family or a spouse/partner.  

Persons not named by the candidate, as a referee should not be contacted for a reference unless the candidate gives permission. 

17.    What to do if someone has not worked for some time and is unable to give an employer as a referee

In these circumstances, persons who know the candidate well and have knowledge of their abilities and skills will be suitable. If necessary, a discussion can take place with the applicant to ensure that the referee(s) is suitable or whether an alternative should be provided.

18.     The format to be used when seeking a reference 

There are advantages to using a highly structured reference request and therefore the HR corporate reference request forms, which will be actioned by HR, will be used on all occasions. 

19.     The use of telephone references.

Written references using the standard form are strongly preferred.  However, telephone references are not ruled out, but should be avoided where possible. 

Referees will generally be more forthcoming on the telephone, especially if they are reluctant to commit themselves in writing.  It can be a faster and sometimes more reliable way than obtaining a reference through the post.  Taking up oral references requires interviewing skills, time and resources.  You should be prepared to:

· Check that you are speaking to the right person.
· Cover the points on the standard form.
· Be persistent – probe to cover key issues.
· Judge the value of the information obtained.
· Take full and fair notes of what is said. 

A written reference, , should follow the telephone conversation.  This will help you to verify that what you have understood from the conversation can been confirmed by the referee.
Telephone references may also be used to follow up a written reference. This will be particularly relevant in some appointment processes i.e., Social Care. Validity and verification where further information is required to satisfy the decision to appoint remains the responsibility of the appointing/recruiting manager.

There are good reasons for telephone enquiries.  Remarks made via the telephone seem to have a more relaxed feel to them as if they are given ‘off the cuff’.  Most referees feel more comfortable when offering their opinion about the individual concerned over the telephone rather than putting it into writing, where there is always the prospect of the reference being disclosed to others, or because it will come back to haunt them.  

20.     Difficulty in getting any references? 

Offers are made on a conditional basis and then every effort is made to contact referees. However, a start date is conditional until there is satisfactory receipt of all checks including references. 

This statement will be modified to include any other outstanding checks, e.g., DBS,  Occupational Health etc

The obvious problem is that, in the event of an unsatisfactory reference being received, the conditional offer will need to be withdrawn.  This could possibly bring into play the questioning of the reference and its content from the candidate.  In the unlikely event of this occurring, you must discuss the matter with an HR Business Partner before any move is commenced to withdraw an offer of employment.  A number of legal issues can result, and expert advice is needed.

21.     Starting work cannot be allowed without references
Local Authorities need to take considerable care about who they employ.  It is therefore essential that any offer is conditional prior to satisfactory references being obtained. (This principle also applies to other appropriate pre-employment checks)
Terminating employment on the grounds of an unsatisfactory reference can become complex so it is very important that all precautions are taken to avoid such an outcome.

Where any difficulties are anticipated it is essential that an HR Business Partner be involved at the earliest possible time.
22.     The use of references in the selection process

References are only used as a final check in appropriate cases in the selection process. The references for that candidate are then checked in order to see if they are satisfactory and support the decision of the panel.  

Care may need to be exercised when a reference is considered to be unsatisfactory.  In some cases, this may be obvious from what is included in the reference.  In other cases, the recruiting manager(s) may need to carefully weigh up any negative points against the needs of the job.

The recruiting manager(s) may feel it is appropriate to telephone the referee concerned and ask for clarification on any negative points worrying them.  In this event the manager who is making contact will need to:

· Be clear about the points to be discussed.
· Be persistent – probe areas of concern.
· Judge the value of the information obtained.
· Take full and fair notes of what is said. 

23.     The interpretation of references

References should be considered as part of the final checking process of confirming that the chosen candidate is suitable.  

Judgement needs to be exercised to ascertain if the current or former employer has demonstrated objectivity in judging performance and communicating their opinions.

Subjective references should be read with a great deal of caution.  A glowing reference is worth comparing with other references for the same person, to check consistency.  Poor or grudging references must also be treated with caution and if appropriate a check made, preferably by telephone to seek further clarification. Bad references are comparatively rare.

24.     Conflicting references

Every manager needs to consider the references received in good faith and to decide whether, in his or her opinion, they are satisfactory or unsatisfactory.  There is no contractual obligation to employ anyone who has one or more unsatisfactory reference as long as the offer/contract is conditional. 

If these circumstances arise HR and the recruiting manager will discuss the matter in order to reach a decision on the way forward.

25.     Security and retention of references

During the recruitment process, references must always be kept in a safe place at any stage of the procedure and protected by the strictest confidentiality.  

.

HR will ensure in references are kept in line with Data Protection legislation.  

References for the successful candidate must be kept on his/her personal file held in HR.

26      Confidentiality

All reference information should be treated as confidential and kept within the personal file retained within HR.  It is important to keep a copy of any written references given or ‘notes’ of any telephone references, made or received. 

An employer could be subject to action for breach of confidence should such sensitive information fall unwittingly into the hands of any third party.

The council allows staff to have access to their own personal files on request. The council will regard references given to or received from another employer as being ‘confidential’ unless specifically annotated to the contrary. (That is the issuing organisation has stated that the reference can be disclosed)

27.  Equality Act 2010

In order to comply with the provisions of the Equality Act 2010, the   council removed from its application forms questions regarding sickness absence and health history. In addition, it does not request this information on its standard reference request form. The council relies on the pre-employment health screening process to identify any reasonable adjustments required under the Equality Act (Previously the DDA).
Access to References/Records

28.      Access to references by employees

Under a specific exemption of the Data Protection Act 1998, a worker does not have the right to gain access to a confidential job reference from the organisation, which has given it.

However, once the reference is with the organisation to which it was sent then no such specific exemption from the rights of access exists.

The receiving organisation is entitled to take steps to protect the identity of third parties such as the author of the reference.

It will be necessary in cases where disclosure of references is applied for to systematically apply criteria for determining if all or part of the reference can be disclosed.
29.      Council policy on access to the Personal File by the employee

It is the council’s policy to permit employees, on request, to inspect their personal files after giving two weeks notice.  

It will be rare for details of references to be disclosed. Under these circumstances removal of these documents will precede examination of the file by the employee.
30.     Criteria for the assessment of ability to disclose all or part of a reference -where permission has been given.

Does the reference contain information relating to another individual (third party)?

If Yes go to next question
If No DISCLOSE

Would the release of all the information reveal the third party’s identity?

If Yes go to next question
If No DISCLOSE

Does the third party consent to the release of all the information?

If Yes DISCLOSE

If No go to go to next question
Is it reasonable in the circumstances to release the information, even without the third party’s consent?

If Yes DISCLOSE

If No go to next question
Can the information be edited so as not to reveal the third party’s identity, for example by removing the third party’s name and address?

If Yes DISCLOSE EDITED VERSION
If No WITHOLD

31.     Further Information

Refer to HR for further advice.
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